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Wl iam Foster

Chi ef, Regul ations and Procedures Division
Al cohol & Tobacco Tax & Trade Bureau

ATTN: OONot i ce Nunmber 4

Post O fice Box 50221

Washi ngton, D.C. 20091-0221

(ORe: [ONot i ce Nunmber 4: Flavored Malt Beverages and Rel ated Proposal s
Dear M. Foster:

[JAs Chi ef Executive Oficer of Carolina Beer and Beverage Conpany, L.L.C. ("CBCo."), |

submt the follow ng coments in opposition to Al cohol & Tobacco Tax & Trade Bureau ("TTB")
Notice Nunber 4 (''Notice No. 4'"), which proposes to limt the amount of al cohol contributed by
flavors and ot her ingredients containing alcohol to beers and/or nmalt beverages at or bel ow 6%
al cohol by volune ("ABV') to 0.5% of the product’s total al cohol content ("O0.5% standard").’

[JLocated in Moresville, North Carolina, CBCo. is a small brewery wth a production

capacity of approximately 75,000 Bbls. per annum Since its founding in 1997, CBCo. has

e Jachi eved mar ket success through the production of its own |ine of beer products, such as Carolina
Bl onde and Charleston Ales, as well as a variety of flavored nmalt beverages ("FMBs") for other
conpani es, including Mark Anthony Brands, Inc. and Margarita Ice. While sonme small breweries
claimthat the 0.5% standard woul d not harm Anerica s small brewers, such brewers have never
produced an FMB product and have no intention of conpeting in the FMB category in the future.

As these small brewers have no stake in the outconme of this proposed rul emaking, their clains
shoul d not be considered as authoritative on these matters. In reality the adoption of the 0.5%
standard woul d have a profound adverse inpact on CBCo. and simlar small brewers. As a

producer of both traditional beers and FMBs, CBCo. strongly urges TTB to reject the 0.5%

standard proposed in Notice No. 4 for the reasons stated below, and in the alternative, to adopt a

‘See 68 Fed. Reg. 14,291 (Mar. 24, 2003). See also 68 Fed. Reg. 32,698 (June 2, 2003) (extending the deadline for
“1
submtting cooments to Cctober 21, 2003).
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nore reasonable majority standard that would require at |east 50% of the alcohol in a beer or nmalt
beverage to be derived fromfernentation of the product’s base.

OCBCo. currently derives 70% of it revenues from FMBs and 30% fromtraditional beer

products. Qur conpany has invested significant anmounts of capital and resources in order to
produce FMBs that conply with |ong-standing federal policies permtting the liberal use of flavors
in beer and malt beverage products. These investnents have enabl ed our brewery to increase its
overal | product output and effectively conpete in all malt beverage markets. |f TTB adopts the

0. 5% standard, however, it is unlikely that CBCo. would be able to maintain its conpetitiveness in
the FMB i ndustry as we | ack the financial resources necessary to acquire the additional
fermentati on equi pnment and ot her technol ogy such a standard woul d require. Furthernore, we at

CBCo. are very concerned that reductions in FMB production could threaten the conpany’'s ability

to maintain profitability or even stay in business.

OFrom a busi ness perspective, the 0.5% standard effectively protects the interests of certain
malt beverage manufacturers at the expense of their conpetitors. First, the 0.5% standard has
been endorsed by nega-brewers that have significant investnents in traditional-styled beer and
mal t beverage products, as well as econom es of scale and financial resources that sinply dwarf
those of smaller conpetitors |ike CBCo. Further, some small brewers that produce only
traditional -styled beers and nalt beverages assert that the existing rules for FVMBs create an
unl evel playing field between FMBs and their products. In general, however, FMBs are not in
direct conpetition with the beers and malt beverages that these small brewers produce as
consuners who desire a full-bodied, mcro-brewed ale rarely ook to a fruity tasting FMB as a
product substitute. Further, CBCo. is unaware of any instance in which small brewers have shown
that FMBs pl ace any downward price pressure on their nmalt beverage products. To the contrary,
FMB products are nore expensive to nmake than traditional beers, and thus, are sold a prem um
price. Should TTB adopt the 0.5% standard, the price for FMBs will escal ate even further.

OArguments urging TTB to adopt the 0.5% standard in order to protect the "integrity of

beer" serve as thin guises for their proponents’ interest in protecting their own products fromthe
effects of market conpetition, whether real or imagined. Through the interplay of freedom of

choi ce, ingenuity, and conpetition, the Anerican marketpl ace determ nes whi ch products enjoy

strong market share and which do not. Today, consuners are nmaking their choice and paying a
premumto enjoy the refreshing, non-traditional beer taste of FMBs. Rather than all ow

consuners to dictate the course of market conpetition, the 0.5% standard threatens to concentrate
FMB production in the hands of a few large brewers, or nore tragically, to elimnate FMBs as a

vi abl e product category altogether.

(OFrom a | egal perspective, while Notice No. 4 specifically states that a majority standard for
the source of alcohol in FMBs is permssible under federal law, it instead proposes the much nore
restrictive 0.5% standard. The preanble notes that historically, the U S. Departnment Treasury and
TTB' s predecessor agency, the Bureau of Al cohol, Tobacco and Firearns ("ATE"), have relied on

the 0.5% standard as the dividing |ine between taxabl e and non-taxabl e al cohol beverages,
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i ncluding beer 2. Yet, Notice No. 4 fails to explain why this taxation standard dictates the adoption
of a simlar standard for the al cohol conposition of FMBs. Furthernore, proposing a 0.5%

standard for FMBs appears arbitrary when conpared to ATF and TTB s | ong-standi ng

conpositional rules for a range of al cohol beverages, for exanple:

1. 0A product can qualify as a "malt beverage" if as little as 25% of the fernmentable material in
a beverage product is derived frommalted barley; 3

2. 0Wne containing a mninmumof 51%of any Vitis | abrusca grape variety can bear that
vari etal grape designation on its |abel;4 and

3.0Di stilled spirits products can contain up to 50% wi ne on a proof gallon basis.5

[ONotice No. 4 also fails to cite any sound, objective evidence denonstrating that the 0.5%
standard nmust be adopted instead of the less restrictive majority standard. As the primary reason
in support of the 0.5% standard, Notice No. 4 states that it is inherently msleading to | abel a
beverage that derives nost of its alcohol content fromflavors and other ingredients containing
al cohol as a nalt beverage because consuners woul d expect a product so | abeled to derive a

6

significant portion of its alcohol content fromfernentation. Yet, Notice No. 4 presents no
evidence to support this claimof consunmer confusion. Rather, from CBCo.’s experience in the

mar ket pl ace, consuners rarely are concerned with the source of alcohol in an FMB, and instead
focus on the product’s taste and price when naking a purchase decision. Notice No. 4 also cites
unspecified state concerns regarding the classification of FMBs as justification for the 0.5%
standard. As under federal law, many state |laws are silent on the use of flavors in beer or malt
beverages. 7 Once again, Notice No. 4 fails to articulate any |legal or public policy grounds that
necessitates the selection of the 0.5% standard rather than the majority standard in order to
respond to state concerns.

Ol n concl usion, we at CBCo. have worked hard to build a successful small brewery, and that

success is in large part due to TTB s | ong-standing policies regarding the manufacture of FMBs.

As stated above, we believe that federal |aw and basic principles of fairness support the adoption
of a mpjority standard, rather than the 0.5% standard. CBCo. therefore strongly urges TTIB to

reject the 0.5% standard and to adopt a majority standard that will allow small breweries |like ours
to remain conpetitive and generate nuch needed jobs in our comunities.

2 26 U.S.C ~ 5052.

3 The Beverage Al cohol Mnual, Malt Beverages (Vol. 3), ATF Pub. 5130.3 (7-2001) at 4-2.
4 27 CF.R 8 4.23(c).
527 CF.R &8 5 11.
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Si ncerely,

J. Mchael Smth, CEO
Carolina Beer & Beverage, L.L.C.



